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Summary 

This opinion addresses the ethical requirement of judges under the Model Code of Judicial 

Conduct, Rules 1.1 and 2.6, to undertake a meaningful inquiry into a litigant’s ability to pay court 

fines, fees, restitution, other charges, bail, or civil debt before using incarceration as punishment 

for failure to pay, as inducement to pay or appear, or as a method of purging a financial obligation 

whenever state or federal law so provides.  Meaningful inquiry is also required by Rules 1.2, 2.2, 

and 2.5 as a fundamental element of procedural justice necessary to maintain the integrity, 

impartiality, and fairness of the administration of justice and the public’s faith in it.  According to 

the same Rules, a judge may not set, impose, or collect legal financial obligations under 

circumstances that give the judge an improper incentive either to multiply legal financial 

obligations or to fail to inquire into a litigant’s ability to pay.  The opinion also discusses 

innovative guidance on best practices for making ability to pay inquiries, including model bench 

cards, methods of notice, and techniques for efficiently eliciting relevant financial information 

from litigants.1  

  

I. Introduction 

Local, municipal, state, and federal trial court judges do essential work administering justice day 

in and day out with the utmost integrity, fairness, and dedication. It has long been said that “[f]our 

things belong to a judge; to hear courteously; to answer wisely; to consider soberly and to decide 

impartially.”2  Every day, in courtrooms all around the country, trial judges display these and other 

qualities essential to the administration of justice.  They do so both on and off the bench and despite 

managing heavy dockets, shrinking budgets, and other constraints.   

 

This opinion is addressed to one important area of procedural justice in which the high standard 

consistently set by so many judges has not been met in some jurisdictions.  There is evidence that 

judges in some jurisdictions have repeatedly failed to inquire into litigants’ ability to pay financial 

obligations prior to incarceration for nonpayment. Inquiry into a litigant’s ability to pay before 

resorting to incarceration—either as punishment for failure to pay, as a means of purging or 

inducing payment of a financial obligation (whether civil or criminal), or as leverage to demand 

bail in amounts unconnected to public safety—is a core ethical obligation of the judiciary.  Failure 

to inquire in the circumstances described in this opinion can violate not only settled law requiring 

such inquiry, and thus violate Rules 1.1 and 2.6 of the Model Code of Judicial Conduct, (MCJC) 

                                                 
1 This opinion is based on the Model Code of Judicial Conduct as amended by the House of Delegates through 

February 2019. Individual jurisdictions’ court rules, laws, opinions, and rules of judicial conduct control. The 

Committee expresses no opinion on the applicable law or constitutional interpretation in a particular jurisdiction. 
2 Leon R. Yankwich, The Art of Being A Judge, 105 U. PENN. L. REV. 374, 385 (1957) (quoting Socrates). 
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but also Rules 1.2, 2.2, and 2.5.  The duty to inquire is foundational not just to the constitutional 

rights of litigants but to the integrity of the judicial process and public confidence in it.3   

 

In Section II this opinion describes specific evidence of failures to make legally required inquiries 

into litigants’ ability to pay, as well as the background budget constraints, expansion of court fines, 

fees, and other legal financial obligations, and the standards relating to judicial discipline.  In 

Section III the opinion analyzes the standards for discipline and presents innovative guidance on 

best practices for making ability-to-pay inquiries developed by judges and flagship organizations 

such as the National Center for State Courts and the Conference of State Court Administrators. 

 

II. Background  

The U.S. Department of Justice investigation of Ferguson, Missouri, found in 2015 that the city’s 

“municipal court does not act as a neutral arbiter of the law or a check on unlawful police conduct.  

Instead, the court primarily uses its judicial authority as the means to compel the payment of fines 

and fees that advance the City’s financial interests.”4  The Report concluded that the court’s 

method of collecting legal financial obligations violated the Due Process and the Equal Protection 

Clauses of the Fourteenth Amendment, “impose[d] unnecessary harm, overwhelmingly on 

African-American individuals, and [ran] counter to public safety.”5 

 

Ferguson is a particularly egregious example, unrepresentative of the integrity and care regularly 

shown by fair and dedicated judges in local, municipal, state, and federal courts.  But there is 

evidence that problems with debt collection procedures extend to other jurisdictions.  The 

problems include: 

 

o Threatening to incarcerate or incarcerating individuals for failure to pay legal 

financial obligations without inquiry into their ability to pay;6 

                                                 
3 See ABA STANDARDS FOR CRIMINAL JUSTICE SPECIAL FUNCTIONS OF THE TRIAL JUDGE 6-1.1(a) (AM. BAR ASS’N  

3d ed. 2000) (“The trial judge has the responsibility for safeguarding both the rights of the accused and the interests 

of the public in the administration of criminal justice.”); see also MODEL CODE OF JUDICIAL CONDUCT pmbl.¶ 1 

(AM. BAR ASS’N  2011) (“Inherent in all the Rules contained in this Code are the precepts that judges, individually 

and collectively, must respect and honor the judicial office as a public trust and strive to maintain and enhance 

confidence in the legal system.”).  
4 CIVIL RIGHTS DIV., U.S. DEP’T OF JUSTICE, INVESTIGATION OF THE FERGUSON POLICE DEPARTMENT 3 (2015).  
5 Id. at 3, 57-58; see also Fant v. City of Ferguson, 107 F. Supp. 3d 1016, 1030–32 (E.D. Mo. 2015), amended by 

Fant v. City of Ferguson, No. 4:15-CV-00253-AGF, 2015 WL 4232917, at *3–4 (E.D. Mo. July 13, 2015); ALICIA 

BANNON ET AL., BRENNAN CTR. FOR JUSTICE, CRIMINAL JUSTICE DEBT: A BARRIER TO REENTRY 4 (2010) 

(describing racially disproportionate effects of fines, fees, and other charges). 
6 See West v. City of Santa Fe, No. 3:16-CV-00309, 2018 WL 5276264, at *1 (S.D. Tex. Sept. 19, 2018) (denying 

defendants’ motion to dismiss complaint alleging Bearden violations), adopting report and recommendation of 

Magistrate Judge, West v. City of Santa Fe,  2018 WL 4047115, at *10 (S.D. Tex. Aug. 16, 2018)]; Brown v. 

Lexington Cty., No. 3:17-cv-1426-MBS, 2018 WL 1556189, at *2–3,*14–15 (D.S.C. Mar. 29, 2018) (plaintiffs 

alleged incarceration for failing to pay legal financial obligations occurred without inquiry into ability to pay; 

denying defendants’ motion for summary judgment on ground that there are genuine issues of material fact on 

judicial immunity claims); Cain v. City of New Orleans, 281 F. Supp. 3d 624, 632–33, 647–52 (E.D. La. 2017) 

(“There is no evidence that the Judges now consider, or have ever considered, ability to pay before imprisoning 

indigent criminal defendants for failure to pay” unless “the issue is brought to their attention.”), aff’d sub nom., Cain 

v. White, 937 F.3d 446, 448 (5th Cir. 2019); Doe v. Angelina Cty., 733 F. Supp 245, 253–54 (E.D. Tex. 1990); see 

also Campbell Robertson, Missouri City to Pay $4.7 Million to Settle Suit Over Jail Practices, N.Y. TIMES (July 15, 
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o Ordering individuals to pay legal financial obligations with disability benefits, 

welfare benefits, or money borrowed from family members as a condition of avoiding 

incarceration and without inquiring into ability to pay;7 

 

o Making payment of legal financial obligations a condition of probation and 

subsequently failing to determine ability to pay before revoking probation for failure to pay 

either the underlying legal financial obligations or new obligations associated with the costs 

of administering probation;8 

 

o Linking warrants, bonds, and arrest for accused persons, probationers, and others 

not already serving a prison sentence, in ways that either result in incarceration without 

inquiry into ability to pay the bond, or result in payment under threat of incarceration;9  

 

o Using the contempt power to collect unpaid civil debt by jailing or threatening to 

jail individuals without inquiry into their ability to pay, or using the contempt power to 

punish failure to appear at judgment debtor examinations by incarceration where bail on 

the warrant for contempt of court is set without inquiry into ability to pay and bail is 

automatically applied to satisfy the civil judgment.10 

 

                                                 
2016), https://www.nytimes.com/2016/07/16/us/missouri-city-to-pay-4-7-million-to-settle-suit-over-jailing-

practices.html (describing settlement of suit against City of Jennings for practices similar to those in Ferguson); id. 

(“Many of the 90 cities around [St. Louis County] were generating substantial proportions of their revenues by 

aggressively charging fines and fees for violations as minor as broken taillights. Warrants were issued for those who 

could not or did not pay, and jail time for unpaid traffic tickets was routine.”); id. (noting the suit’s allegation that 

many of those jailed were “poor and black”).  
7 See Joseph Shapiro, Supreme Court Ruling Not Enough to Prevent Debtors Prisons, NPR (May 21, 2014, 5:01 

AM), https://www.npr.org/2014/05/21/313118629/supreme-court-ruling-not-enough-to-prevent-debtors-prisons 

(noting that even when inquiry into ability to pay occurs it is frequently informal and subjective).  
8 See Cain, 281 F. Supp. 3d at 629–31; HUMAN RIGHTS WATCH, PROFITING FROM PROBATION: AMERICA’S 

“OFFENDER-FUNDED” PROBATION INDUSTRY 1–5 (2014) [hereinafter PROFITING FROM PROBATION].   
9 See O’Donnell v. Harris Cty., 892 F.3d 147, 152 (5th Cir. 2018) (affirming preliminary injunction granted by the 

district court on claim that county bail policies violated due process); McNeil v. Cmty. Prob. Services, LLC, No. 

1:18-cv-00033, 2019 WL 633012, at *2-7, 16 (M.D. Tenn. Feb. 14, 2019) (granting preliminary injunction against 

issuing arrest warrants with secured bail amounts set without inquiry into ability of misdemeanor probationers’ 

ability to pay as a condition of avoiding jail pending probation revocation hearing), aff’d, 945 F.3d 991 (6th Cir. 

2019); Rodriguez v. Providence Cmty. Corrs., Inc., 155 F. Supp. 3d 758 (M.D. Tenn. 2015) (granting preliminary 

injunction against issuing arrest warrants with secured bail amounts absent inquiry into a probationers’ ability to pay 

when only alleged probation violation was nonpayment); Jones v. City of Clanton, No. 2:15cv34-MHT, 2015 WL 

5387219, at *2 (M.D. Ala. Sept. 14, 2015) (same); cf. Walker v. City of Calhoun, 901 F.3d 1245, 1266 (11th Cir. 

2018) (concluding that a forty-eight-hour hearing requirement for bail hearings for accused persons is presumptively 

constitutional). 
10 See Turner v. Rogers, 564 U.S. 431 (2011) (vacating judgment of civil contempt and remanding for an ability to 

pay inquiry); see also ACLU, A POUND OF FLESH: THE CRIMINALIZATION OF PRIVATE DEBT 6 (2018) (noting that 

forty-four states allow judges to issue arrest warrants for contempt for failure to appear at post-judgment 

proceedings or failing to otherwise provide financial information); id. (“Judges sometimes set bail at the exact 

amount of the judgment. And the bail money is often turned over to the debt collector or creditor as payment against 

the judgment.”).  
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o Maintaining an improper pecuniary interest in the setting, imposition, or 

enforcement of legal financial obligations, or outsourcing these functions to private entities 

that have an improper pecuniary interest.11 

 

The Committee recognizes that courts across the country have faced severe budget crises over the 

last few decades as a result of recessions and cuts in traditional sources of state and local funding.12  

To address these significant deficits, many courts have increased legal fines, fees, and other 

charges.13  Over the same period, misdemeanor enforcement grew and a movement to require 

criminal defendants to pay restitution and other costs of administering the criminal justice system 

expanded (including costs related to appointment of counsel, bail, probation, and jury trial).14  

Furthermore, in some jurisdictions, elements of the administration of criminal justice have been 

outsourced to private contractors whose compensation may be linked to fines, fees, and other 

charges assessed against defendants.  Overall, the effect is that a person can incur substantial legal 

financial obligations for conviction of a petty or juvenile offense or even a non-criminal code 

violation.15  

                                                 
11 See Caliste v. Cantrell, 937 F.3d 525, 530–31 (5th Cir. 2019) (setting bond without inquiry into ability to pay 

where court generates significant revenue from bonds for salaries of court staff violates due process); Cain, 281 F. 

Supp. 3d at 655–56 (concluding that an unconstitutional conflict of interest arises when a court’s “funding structure 

puts the Judges in the difficult position of not having sufficient funds to staff their offices unless they impose and 

collect sufficient fines and fees from a largely indigent population of criminal defendants”); id.(“[T]he Judges’ 

practice of failing to inquire into ability to pay is itself indicative of their conflict of interest.”); PROFITING FROM 

PROBATION, supra note 8, at 1-7. 

 In addition to the cases and materials cited in notes 6–10 and this note other cases have resulted in 

judgments, injunctive relief, or settlement agreements requiring compliance with Bearden.  See Edwards v. Cofield, 

No. 3:17-CV-321-WKW, 2017 WL 2255775 (M.D. Ala. May 18, 2017); Bell v. City of Jackson, No. 3:15-cv-

00732-TSL-RHW, 2016 WL 6405833 (S.D. Miss. June 20, 2016); Kennedy v. City of Biloxi, No. 1:15cv348-HSO-

JCG, 2016 WL 4425862 (S.D. Miss. Mar. 7, 2016); Snow v. Lambert, No. 15-567-SDD-RLB, 2015 WL 5071981 

(M.D. La. Aug. 27, 2015); Pierce v. City of Velda City, No. 4:15-cv-570-HEA, 2015 WL 10013006 (E.D. Mo. June 

3, 2015); Powell v. City of St. Ann, No. 4:15-cv-00840 (E.D. Mo. May 27, 2015); Edwards v. Red Hills Cmty. 

Prob., No. 1:15-cv-00067-LJA (M.D. Ga. Apr. 10, 2015); Jenkins v. City of Jennings, No. 4:15-cv-00252 (E.D. Mo. 

Feb. 8, 2015); Burks v. Scott Cty., No 3:14-cv-00745-HTW-LRA (S.D. Miss. Sept. 23, 2014); Fuentes v. Benton 

Cty., No. 15-2-02976-1 (Sup. Ct. Wash. Yakima Cty. Oct. 6, 2015). 
12 JOHN T. MATTHIAS & LAURA KLAVERSMA, NAT’L CTR. FOR STATE COURTS, CURRENT PRACTICES IN COLLECTING 

FINES AND FEES IN STATE COURTS: A HANDBOOK OF COLLECTION ISSUES AND SOLUTIONS 3, 8 (2d ed. 2009) 

[hereinafter NCSC HANDBOOK] (describing fiscal crises). 
13 See Alexes Harris et al., Drawing Blood from Stones: Legal Debt and Social Inequality in the Contemporary 

United States, 115 AM. J. SOC. 1753, 1769 fig. 1 (2010); BANNON ET AL., supra note 5, at 7.  
14 In the area of bail, for instance, see Press Release, U.S. Dep’t of Justice, Fact Sheet on White House and Justice 

Dep’t Convening — A Cycle of Incarceration: Prison, Debt and Bail Practices (Dec. 3, 2015) (The “rising use of 

bail payments has contributed to a 60 percent increase in the number of un-convicted inmates in jails between 1996 

and 2014 . . . . [I]n New York City in 2010, nearly 80 percent of arrestees failed to make bail at arraignment for bail 

amounts less than $500.”). On changes in misdemeanor enforcement, see ALEXANDRA NATAPOFF, PUNISHMENT 

WITHOUT CRIME: HOW OUR MASSIVE MISDEMEANOR SYSTEM TRAPS THE INNOCENT AND MAKES AMERICA MORE 

UNEQUAL (2018).  
15 See State v. Blazina, 344 P.3d 680, 683–84 (Wash. 2015) (en banc) (summarizing data); Claire Greenberg et al., 

The Growing and Broad Nature of Legal Financial Obligations: Evidence from Alabama Court Records, 48 CONN. 

L. REV. 1079 (2016); ACLU OF WASH. & COLUMBIA LEGAL SERVICES, MODERN-DAY DEBTORS’ PRISONS: THE 

WAYS COURT-IMPOSED DEBTS PUNISH PEOPLE FOR BEING POOR (2014); Juleyka Lantigua-Williams, How Prison 

Debt Ensnares Offenders, THE ATLANTIC (June 2, 2016), https://www.theatlantic.com/politics/archive/2016/06/how-

prison-debt-ensnares-offenders/484826/; Monica Llorente, Criminalizing Poverty Through Fines, Fees, and Costs, 

AM. BAR ASS’N (Oct. 3, 2016), https://www.americanbar.org/groups/litigation/committees/childrens-

rights/articles/2016/criminalizing-poverty-fines-fees-costs/ (describing a range of legal financial obligations 
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Enforcement policies for legal financial obligations have shifted as well.  The traditional view that 

judicial independence and impartiality demand restraint in the collection of legal financial 

obligations16 gave way over the last three decades to more vigorous collection policies adopted on 

the view that prompt collection is necessary to “encourage[] personal responsibility by those 

assessed,” to “maintain [the] credibility” and “authority” of courts in the eyes of the public and 

litigants, and to “increase[] revenue” in the face of “[t]ight operating budgets.”17  These are 

important state interests as long as the person who faces legal financial obligations is not indigent 

or otherwise unable to pay.  In endorsing this shift in enforcement policy a decade ago, the National 

Center for State Courts (“NCSC”) Handbook admonished that courts should still “pay attention to 

defendants’ perceptions of procedural fairness . . . .”18  The Handbook added that serving warrants 

and incarcerating people is not only “expensive … [t]he defendant often fails once again to appear 

or pay, and the process starts over . . . .”19 Incarceration for failure to pay legal financial obligations 

should therefore be “a last resort.”20 

 

III. Analysis 

 

The key MCJC Rules that apply to procedural justice are Rule 1.1 (“a judge shall comply with the 

law); Rule 1.2 (“a judge shall act at all times in a manner that promotes public confidence in the 

independence, integrity and impartiality of the judiciary”); Rule 2.2 (“a judge shall uphold the law 

and shall perform all duties of judicial office fairly and impartially”); Rule 2.5 (“a judge shall 

perform judicial and administrative duties, competently and diligently” and “shall cooperate with 

other judges and court officials in the administration of court business”); and Rule 2.6 (a judge 

shall “accord every person who has a legal interest in a proceeding, or that person’s lawyer, the 

right to be heard according to law”).  These rules make clear that “[c]onduct that compromises or 

appears to compromise the independence, integrity, and impartiality of a judge undermines public 

confidence in the judiciary.”21  Judges must also “seek the necessary docket time, court staff, 

expertise, and resources to discharge all adjudicative and administrative responsibilities.”22   

 

As discussed below, the right to procedural justice addressed in this opinion derives from several 

sources: state and federal constitutional guarantees of due process of law, statutory prescriptions, 

and a judge’s ethical responsibility to ensure the integrity and fairness of proceedings before the 

judge. 

 

The Committee recognizes and concurs that “[i]mposing discipline upon a judge for an incorrect 

legal ruling is an extremely sensitive issue because of the potential impact on judicial 

                                                 
associated with juvenile cases and adult criminal cases; reporting that Illinois charges a fifteen percent penalty on 

unpaid balances and a thirty percent collection fee); Joseph Shapiro, As Court Fees Rise, the Poor Are Paying the 

Price, NPR (May 19, 2014, 4:02 PM), https://www.npr.org/2014/05/19/312158516/increasing-court-fees-punish-

the-poor (noting an increase in court fees over time in forty-eight states); State-by-State Court Fees, NPR (May 19, 

2014, 4:02 PM), https://www.npr.org/2014/05/19/312455680/state-by-state-court-fees (survey of the types of legal 

financial obligations imposed in each state); NATAPOFF, supra note 14, at 125–26. 
16 See NCSC HANDBOOK, supra note 12, at 20.  
17 Id. at 3, 6, 12. 
18 Id. at 1. 
19 Id. at 31.   
20 Id. 
21 MODEL CODE OF JUDICIAL CONDUCT R. 1.2 cmt. 3 (AM. BAR ASS'N 2011). 
22 Id. R. 2.5 cmt. 2.   
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independence.”23  For this reason, ordinary legal errors that can be corrected on appeal are not 

generally subject to discipline.  However, “egregious legal error, legal error motivated by bad faith, 

or a continuing pattern of legal error may well violate several provisions of the Code of Judicial 

Conduct.”24  A “pattern of repeated legal error obviously is more serious than an isolated instance,” 

and there is consensus among courts and disciplinary bodies “that legal error is egregious when 

judges deny individuals their basic or fundamental procedural rights.”25  Significantly, for present 

purposes, in contexts where the pro se status of litigants or the relatively modest amount of the 

money owed makes appeal unlikely or too costly, discipline is one of the only methods to ensure 

that violations of fundamental rights are prevented.26  

 

A.  The Right to an Inquiry into Ability to Pay 

 

This Committee does not opine on questions of substantive law, but in interpreting the model rules 

of judicial conduct that apply to procedural justice we observe the distinctive significance of the 

right to be heard prior to facing incarceration for failure to pay.27  As the Supreme Court held 

decades ago in Bearden v. Georgia, a defendant cannot be incarcerated for failure to pay absent 

an opportunity to be heard on the question whether the failure to pay is “willful,” whether “bona 

fide” efforts have been made to acquire the resources to pay, and whether there are alternatives to 

incarceration that would meet the state’s interests.28  As long as a defendant’s failure to pay is due 

to genuine financial incapacity, alternatives to incarceration must be explored.29  More recently, 

the Supreme Court extended the Bearden framework for inquiry into ability to pay to contempt 

proceedings in civil debt collection cases that rely on incarceration to induce payment.30  Finally, 

                                                 
23 CHARLES GEYH ET AL., JUDICIAL CONDUCT AND ETHICS § 2.02, 2-5 (5th ed. 2013). 
24 Id. at 2-7; see also State v. Blazina, 344 P.3d 680, 682–84 (Wash. 2015) (describing barriers to appeal of legal 

financial obligations). 
25 GEYH, supra note 23, at 2-8; see also In re Aucoin, 767 So. 2d 30 (La. 2000) (trying defendants immediately after 

arraignment merited public censure); In re Scott, 386 N.E.2d 218, 222 (Mass. 1979) (denying counsel to juveniles 

and invoking nonexistent law merited prohibition on criminal and juvenile sittings); In re McGee, 452 N.E.2d 1258, 

1259 (N.Y. 1983) (coercing guilty pleas merited removal). 
26 See In re Piraino, Determination, 2014 WL 3889892, at *6 (N.Y. Comm’n Jud. Conduct, July 30, 2014) (“We 

reject respondent's argument that such sentencing errors are properly addressed by an appellate court, not in a 

disciplinary setting. Since most of the overpayments in this case involved relatively small amounts, it is unrealistic 

to expect that the defendants would expend the resources necessary to pursue an appellate remedy.”).  
27 MODEL CODE OF JUDICIAL CONDUCT pmbl. ¶5 (“The Rules . . . are rules of reason that should be applied 

consistent with constitutional requirements, statutes, other court rules, and decisional law, and with due regard for 

all relevant circumstances.”). 
28 Bearden v. Georgia, 461 U.S. 660, 668–69 (1983) (revocation of probation of defendant required to pay fine and 

restitution was unconstitutional absent inquiry into ability to pay).   
29 Id. at 668–69 (“[I]t is fundamentally unfair to revoke probation automatically without considering whether 

adequate alternative methods of punishing the defendant are available”). 
30 See Turner v. Rogers, 564 U.S. 431, 435 (2011) (holding that while there is no per se right to counsel in civil 

contempt proceedings leading to incarceration for failure to pay child support, “the State must nonetheless have in 

place alternative procedures that ensure a fundamentally fair determination of the critical incarceration-related 

question, whether the supporting parent is able to comply with the support order”); id. at 435 (citing Moseley v. 

Mosier, 306 S.E.2d 624, 626 (S.C. 1983) for the state’s rule that a parent unable to make the required payments is 

not in contempt under Bearden).  Neither Bearden nor Turner addresses a judge’s discretion to waive a legal 

financial obligation under either state or federal law, though that discretion sometimes exists.  This opinion does not 

address waiver of legal financial obligations.  See also Timbs v. Indiana, 139 S.Ct. 682 (2019) (holding excessive 

fines clause of the Eight Amendment applies to the states). 
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some states have adopted an ability-to-pay requirement via their state’s constitutional guarantee of 

due process of law, by statute, or both.31   

 

Thus although the outer limits of Bearden may vary from jurisdiction to jurisdiction,32 the 

fundamental right to be heard on one’s ability to pay rests upon a clearly established principle for 

the fair administration of justice33—one that resonates with the abolition of debtor’s prisons for 

private debts in the 19th century.34  The Supreme Court of Maine stated the principle in a judicial 

discipline case decided shortly after Bearden:  

 

The most basic right of citizens in this country is to be at liberty in society.  That right is 

so essential to our way of life that it may only be taken away by the courts following 

carefully prescribed procedures.35 

 

Procedural regularity in this setting is essential.  Failure to adopt and consistently follow “carefully 

prescribed procedures” in proceedings that could result in incarceration for failure to pay strikes 

at the very roots of the fair and impartial administration of justice and poses a direct threat to public 

faith in the legitimacy of the judicial process.  As the Georgia Supreme Court observed in a 

disciplinary case involving other serious procedural irregularities at the trial level, trial judges “are 

the judicial system”36 for many litigants. 

                                                 
31 See, e.g., Del Valle v. State, 80 So. 3d 999, 1005–06, 1012 (Fla. 2011); State v. Blazina, 344 P.3d 680, 685 

(Wash. 2015) (en banc); ARTHUR W. PEPIN, CONFERENCE OF STATE COURT ADMINISTRATORS, THE END OF 

DEBTORS’ PRISONS: EFFECTIVE COURT POLICIES FOR SUCCESSFUL COMPLIANCE WITH LEGAL FINANCIAL 

OBLIGATIONS 19, n.97 (2015–2016) (citing Ohio Admin. Code, § 5120:1-1-02(K); Va. Code Annot., § 19.2-305 

(2012)). 
32 Some jurisdictions, for instance, have (a) distinguished bail for arrestees who could be charged with crimes from 

bail on arrest in post-judgment contexts, see Walker v. City of Calhoun, 901 F.3d 1245, 1266 (11th Cir. 2018) 

(holding that forty-eight-hour period of detention before conducting a hearing on indigency, probable cause, and bail 

for arrestees who may be charged with criminal offenses is consistent with due process principles of Bearden); (b) 

upheld the constitutionality of probation revocation hearings where the willfulness determination required by 

Bearden is not explicitly made by the trial court, but is implicit in record evidence, see State v. Brady, 300 P.3d 778, 

780–81 (Utah Ct. App. 2013); (c) placed the burden of proving that failure to pay was not willful and that bona fide 

efforts have been made on the probationer once failure to pay has been established at a hearing, see Winbush v. 

State, 433 P.3d 1275, 1278 (Okla. Crim. App. 2018) (gathering other authorities); and (d) declined to apply Bearden 

to plea bargains in which the defendant specifically agreed to pay restitution in exchange for a reduced sentence 

under circumstances suggesting bad faith, see State v. Nordahl, 680 N.W.2d 247, 252 (N.D. 2004) (relying on U.S. 

v. Mitchell, 51 M.J. 490 (C.A.A.F. 1999)); see also U.S. v. Johnson, 767 F. Supp. 243, 248 (N.D. Ala. 1991) 

(Bearden does not apply to plea-bargained probation terms); Wright v. State, 610 So. 2d 1187, 1189 (Ala. Crim. 

App. 1992) (same); Dickey v. State, 570 S.E. 2d 634, 636 (Ga. Ct. App. 2002) (same); Gamble v. Commonwealth, 

293 S.W.3d 406, 411–12 (Ky. Ct. App. 2009) (same); Commonwealth v. Payne, 602 N.E.2d 594, 597 (Mass. App. 

Ct. 1992). But see Dirico v. State, 728 So. 2d 763, 767 (Fla. Dist. Ct. App. 1999) (plea bargain that included waiver 

of defense of inability to pay invalid); State v. Myles, 882 So. 2d 1254, 1257 (La. Ct. App. 2004) (holding Bearden 

applies to plea bargained probation terms).  
33 Bearden relied on a series of earlier cases in which the Supreme Court held that a prison term cannot be imposed 

or extended beyond the statutory maximum term of imprisonment merely for failure to pay a fine, and that the right 

to appeal cannot be denied merely for inability to pay a fee for a trial transcript. See Tate v. Short, 401 U.S. 395 

(1971); Williams v. Illinois, 399 U.S. 235 (1970); Griffin v. Illinois, 351 U.S. 12 (1956).  
34 On the efforts to abolish debtors’ prison for private debts in the 19th century, see BRUCE H. MANN, REPUBLIC OF 

DEBTORS: BANKRUPTCY IN THE AGE OF AMERICAN INDEPENDENCE (2002).  
35 In re Benoit, 487 A.2d 1158, 1165 (Me. 1985); see also Foucha v. Louisiana, 504 U.S. 71, 80 (1992) (“Freedom 

from bodily restraint has always been at the core of the liberty protected by the Due Process Clause . . . .”). 
36 In re Inquiry Concerning a Judge, 462 S.E.2d 728, 733 (Ga. 1995). 
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[T]heir initial, possibly only, contact of any serious nature with our judicial system occurs 

in the [local state court].  These individuals’ experiences may constitute the sole basis for 

their personal impression of our judicial system, and for their respect, or lack thereof, for 

the judiciary of this State. … Nowhere is the community more sensitive to the regularities, 

or irregularities, of judicial conduct than at the local level. … The state court judge plays 

a crucial role in achieving even-handed and just results, particularly because litigants of 

widely disparate backgrounds, resources and abilities are involved.37  

 

Procedural irregularity regarding incarceration for failure to pay is, therefore, a serious breach of 

a judge’s Rule 1.1 duty “to comply with the law.”38  Indeed, discipline has been imposed for 

procedural irregularity of this kind for decades as a violation of clearly established law, and, in at 

least one jurisdiction, years before Bearden was decided.39  

 

B.  The Integrity and Fairness of the Judicial Process, Public Confidence in the Judiciary, 

and Inquiry into a Litigant’s Ability to Pay 

  

Procedural irregularity regarding incarceration for failure to pay directly implicates other 

fundamental rule of law values—values the courts are bound by other provisions of the MCJC to 

protect.  Without meaningful inquiry into a litigant’s ability to pay, public confidence in the 

independence, integrity, and impartiality of the judiciary is not “promoted” within the meaning of 

Rule 1.2.  It is compromised.  This is particularly true in circumstances where the court, the 

municipal government, or private contractors seek financial gain through incarceration or the threat 

of it, and there is no genuine public safety justification supporting incarceration.40  The fairness 

and impartiality required by Rules 1.2 and 2.2 are compromised by bail requirements and 

collection methods that affect low income litigants while litigants of means can simply pay to 

avoid incarceration.  Procedural irregularity in the use of a court’s contempt power also directly 

compromises the fairness and impartiality required by these Rules.41   

                                                 
37 Id. at 733 (emphasis added); see In re Bailey, 541 So. 2d 1036, 1039 (Miss. 1989) (“[M]ost of our citizens have 

their primary, if not their only, direct contact with the law through the office of the justice court judge.”); see also In 

re Restaino, 890 N.E.2d 224, 230 (N.Y. 2008) (when “tools of judicial administration are abused as punitive 

instruments to deprive a person of his or her liberty—a right of the most fundamental order—such conduct is 

inexcusable and does violence to the court’s integrity and the inviolable public trust”).   
38 See also MODEL CODE OF JUDICIAL CONDUCT R. 2.6(A) (AM. BAR ASS’N 2011) (duty to “accord to every person 

who has a legal interest in a proceeding, or that person’s lawyer, the right to be heard according to law”). See also 

discussion in the text, supra, at p. 6. 
39 See In re Aucoin, 767 So.2d 30 (La. 2000) (public censure); In re Benoit, 487 A.2d 1158 (Me. 1985) (censure and 

suspension); In re Roberts, 689 N.E.2d 911 (N.Y. 1997) (removal); In re Skinner, 690 N.E.2d 484 (N.Y. 1997) 

(censure); In re Hammel, 668 N.E.2d 390 (N.Y. 1996) (removal); In re Nichols, Determination, (N.Y. Com’n Jud. 

Conduct, Nov. 19, 2001) (admonition); In re Bartie, 138 S.W.3d 81 (Tex. 2004) (removal); see also In re Scott, 386 

N.E.2d 218, 227 (Mass. 1979) (barred from criminal and juvenile sittings for a year). 
40  The Conference of State Court Administrators has warned that “funding courts through fines and fees that flow to 

the local town or county that pays court staff and judges creates at least the perception that judicial independence is 

diminished.” PEPIN, supra note 31, at 9 (quoting earlier report); see infra, note 46. 
41 See Comm’n on Judicial Performance v. Willard, 788 So. 2d 736 (Miss. 2001) (removing judge for, among other 

things, misuse of contempt process to collect civil debt); In re Pizzi, 617 A.2d 663 (N.J. 1993) (mem.) (reprimand of 

judge who failed to give defendant notice of a contempt charge and sentenced defendant without receiving 

evidence); In re Hammel, 668 N.E.2d 390, 391 (N.Y. 1996) (removing judge who failed to follow procedures for 

summary contempt and incarcerated defendants without inquiry into ability to pay legal financial obligations); 

Public Admonition of Kennedy (Tex. Com. Jud. Conduct, July 12, 1996) (admonishing judge for using arrest 
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Significantly, the Comments to Rule 2.2 invite courts to show particular solicitude to those who 

cannot afford counsel in order to ensure that they have “the opportunity to have their matters fairly 

heard” by making “reasonable accommodations.”42  Incarcerating pro se litigants for failure to pay 

legal financial obligations without inquiring into their ability to pay directly undermines their 

opportunity to be heard on issues as to which they may most need accommodation.  Finally, to the 

extent that courts do not have “carefully prescribed procedures” in place to prevent incarceration 

for failure to pay and do not provide training to judges, court staff, prosecutors, and public 

defenders on proper procedures, the competent and diligent performance of “judicial and 

administrative duties” as well as the “cooperat[ion] with other judges and court officials in the 

administration of court business” required by Rule 2.5 is compromised.43  

 

Accordingly, a judge’s uncertainty regarding whether inquiry into a litigant’s ability to pay in a 

particular circumstance is necessary under binding precedent should be resolved in favor of 

making the inquiry.44  And where a litigant is unrepresented or the matter is civil, doubts about 

ability to pay, the willfulness of a litigant’s failure to pay, the bona fide efforts of the litigant to 

secure the means to pay, and the viability of alternatives to incarceration, should generally be 

resolved against incarceration in the absence of circumstances indicating that the litigant poses a 

threat to public safety.  Whatever the status of the litigant, inquiry into ability to pay should be 

grounded in objective financial data to the extent such information can reasonably be ascertained.45  

Judges must also avoid conflicts of interest that arise from setting, imposing, or enforcing legal 

                                                 
warrant incident to contempt in order to enforce civil judgment). Setting bail after arrest for allegedly contumacious 

failure to appear at a civil post-judgment debtor examination in the amount dedicated to satisfaction of the judgment 

deprives the defendant of both the opportunity to be heard on whether her failure to appear is in fact punishable as 

contempt and whether she has the means to satisfy the judgment. See supra note 10. Procedural irregularity in 

entering an underlying default judgment can also result in discipline. See In re Landry, 789 So. 2d 1271 (La. 2001).  
42 MODEL CODE OF JUDICIAL CONDUCT R. 2.2, cmt. [4]. 
43 In re Benoit, 487 A.2d 1158, 1165 (Me. 1985) (emphasizing the importance of “carefully prescribed procedures”). 

The above referenced Rules protecting the integrity and fairness of the judicial process along with public confidence 

in the administration of justice warrant particular attention in the handful of jurisdictions that expressly limit the 

circumstances in which discipline can be imposed for legal error under Rules 1.1 and 2.6.  See Cynthia Gray, The 

Line Between Judicial Error and Judicial Misconduct: Balancing Judicial Independence and Accountability, 32 

HOFSTRA L. REV. 1245, 1278–79 (2004) (describing relevant limitations in these jurisdictions).  
44 See In re Aucoin, 767 So. 2d 30, 31–33 (La. 2000) (judge censured for “grossly negligent disregard for procedural 

due process” for using “instanter trial” procedure seventeen times after appellate court had reversed a conviction on 

instanter trial; discipline appropriate even though judge understood the reversal to concern whether he was required 

to allow defendants to obtain evidence and call witnesses at instanter trials, not whether the trials themselves 

violated due process, and even though judge’s conduct followed “long-standing” practice in that district); id. 

(although “not an excuse for respondent’s failure to recognize the constitutional infirmity in the procedure,” judge’s 

misapprehension and the fact that he was following local practice “mitigate to some extent against a finding of 

willful misconduct”); cf. In re Gremillion, 204 So. 3d 183, 194 (La. 2016) (discipline is warranted for legal error 

where a ruling is “made contrary to clear and determined law about which there is no confusion or question as to its 

interpretation and . . . [the error is] egregious, made in bad faith, or made as part of a pattern or practice of legal 

error”) (quoting In re Quirk, 705 So.2d 172, 180–81 (La. 1997)). 
45 See Turner v. Rogers, 564 U.S. 431, 447–48 (2011); Commonwealth v. Henry, 55 N.E.3d 943, 953 (Mass. 2016) 

(“In determining the defendant’s ability to pay, the judge must consider the financial resources of the defendant, 

including income and net assets, and the defendant’s financial obligations, including the amount necessary to meet 

minimum basic human needs such as food, shelter, and clothing for the defendant and his or her dependents.”). 
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financial obligations to fund the court on terms that give judges a direct incentive either to increase 

these obligations or to avoid inquiring into ability to pay.46  

 

To comply with these obligations, courts should adopt policies, practices, and procedures to 

efficiently and accurately determine a litigant’s ability to pay, to divide administrative tasks to 

guard against even the appearance of impropriety in the setting and enforcement of legal financial 

obligations, and to provide training to judges, court staff, prosecutors, and defense attorneys.  

Innovative options and comprehensive guidance on how to design and implement these policies, 

practices, and procedures may be found in materials recently published by the Conference of State 

Court Administrators, the National Center for State Courts, and other organizations.47  Ways to 

ensure observance of basic procedural safeguards include, for example, (i) using a “bench card” 

that provides judges and other staff relevant instructions on ability-to-pay inquiries, including a 

workable definition of indigence and alternatives to incarceration,48 (ii) providing advance notice 

to litigants of their ability-to-pay hearing and emphasizing that financial means will be “a critical 

issue” covered at the hearing, (iii) distributing a form “to elicit relevant financial information,” 

and (iv) providing a meaningful opportunity to address questions about the litigant’s “financial 

status” at the hearing.49 

 

IV.  Conclusion 

 

The liberty interests protected by the duty to inquire into ability to pay prior to incarceration for 

failure to pay are fundamental to litigants and to the rule of law itself.  Courts have an ethical duty 

not only to comply with the law insofar as it requires inquiry into ability to pay but to protect the 

integrity, fairness, and impartiality of the judicial process by ensuring that compliance is robust 

and consistent with legitimate state interests in public safety.  See Rules 1.1, 1.2, 2.2, 2.5, and 2.6.  

Courts should therefore adopt carefully prescribed procedures to prevent incarceration where a 

litigant lacks the resources to pay legal financial obligations or private civil debts. 

 

                                                 
46 See In re Storie, 574 S.W.2d 369 (Mo. 1978) (en banc) (judge suspended for personally administering a law 

“library fund” from charges assessed in guilty pleas where funds were spent on law books, wages, court furnishings, 

and court maintenance); see also Brown v. Vance, 637 F.2d 272 (5th Cir. 1981); Brucker v. City of Doraville, 391 F. 

Supp. 3d 1207 (N.D. Ga. 2019); Augustus v. Roemer, 771 F. Supp. 1458, 1473 (E.D. La. 1991).   
47 See HARVARD LAW SCHOOL CRIMINAL JUSTICE POLICY PROGRAM, CONFRONTING CRIMINAL JUSTICE DEBT: A 

GUIDE FOR POLICY REFORM (2016); NATIONAL CENTER FOR STATE COURTS, MISSOURI MUNICIPAL COURTS: BEST 

PRACTICE RECOMMENDATIONS (2015); ROOPAL PATEL & MEGHNA PHILIP, BRENNAN CTR. FOR JUSTICE, CRIMINAL 

JUSTICE DEBT: A TOOLKIT FOR ACTION (2012), https://www.brennancenter.org/sites/default/files/2019-

08/Report_Criminal%20Justice%20Debt.pdf; ARTHUR PEPIN, CONFERENCE OF STATE COURT ADMINISTRATORS, 

FOUR ESSENTIAL ELEMENTS REQUIRED TO DELIVER JUSTICE IN LIMITED JURISDICTION COURTS IN THE 21ST CENTURY 

(2013–2014); Roopal Patel & Meghna Philip, A Legislative Model for Dismantling Debtors’ Prisons, BRENNAN 

CTR. FOR JUSTICE (Aug. 7, 2012), https://www.brennancenter.org/our-work/analysis-opinion/legislative-model-

dismantling-debtors-prisons (describing Illinois statute); PEPIN, supra note 31. 
48 The Task Force on Fines, Fees and Bail Practices of the Conference of Chief Justices, a joint effort of the 

Conference of State Court Administrators, the State Justice Institute, the Bureau of Justice Assistance, and the 

National Center for State Courts, has published a model “bench card.” See NATIONAL TASK FORCE ON FINES, FEES 

AND BAIL PRACTICES, LAWFUL COLLECTION OF LEGAL FINANCIAL OBLIGATIONS (2017), 

https://www.ncsc.org/~/media/Images/Topics/Fines%20Fees/BenchCard_FINAL_Feb2_2017.ashx. 
49 See Turner, 564 U.S. at 447–48. 
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Abstaining: Hon. Goodwin Liu.  
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